also confirmed that he did not observe the loader at the end
of  the  surge  tunnel,   but  saw  it operating  in the surge pile
area   (Tr.   37).     He  also  confirmed that  he made a  notation of
the serial  number of  the  cited loader   (Tr.   39).

Mr.  Manis confirmed that he was aware of the fact that
the,loader  in question had previously been inspected by
Inspector Grabner,  and that Mr.   Greg Brown assured Mr.  Grabner
that he would  repair the defective  backup alarm (Tr.  51).

Respondent's Testimony and Evidence

Greg Brown  confirmed that he accompanied Inspectors
Grabner and Manis  during their  inspections on July 19 and
September  4,   19 85.     He confirmed that he advised Mr.  Grabner
that the 644C loader may have had a  short,   but that he also
advised him that he _was  not  sure and that "it could be any-
thing"   (Tr.   55).     Mr.   Brown   stated  that none of the equipment
operators  have  ever advised him that their view to the rear
is obstructed,   and he confirmed that he has operated both
loaders  and has  had no  problem with any obstructed view to
the  rear   (Tr.   57).    Mr.   Brown  conceded that if  someone 5 feet
8  inches tall were to  stand  behind the machine "jam up to the
radiator,"   he would probably not be seen by the equipment
operator  (Tr.   58-59).     Mr.   Brown  could not state how far back
from the machine  the person  would have to stand before he
could be seen by the operator   (Tr.   59).    He confirmed that
when he backs up the  loaderr   he looks  to  the rear because "I
don't  want  to hit  nobody,  or  hit  anything else.     I run over a
chainsaw before,   like that"   (Tr.   62).

Mr.   Brown confirmed that  the  respondent traded the 664-B
end-loader,   and purchased another  644-C model which was not
equipped with a  backup  alarm,   and  no  citation has been issued
for a  lack of  a  backup  alarm   (Tr.   63).     MSHA counsel Welsch
explained  that this new 664-C  end-loader has factory equipped
convex  backup mirrors,   and supervisory Inspector Reino Mattson
confirmed that MSHA's  district office has given verbal
approval  for the  use of the mirrors  in lieu of a backup alarm,
as  long as  the visibility to the rear  is good and there are no
obstructions  to  the rear  (Tr.   65-69).

Carl  Brown  stated that  40 to  50   trucks are on his prop-
erty  every  day,   and they are  regulated by OSHA and have no
backup alarms.     Mr.   Brown claimed  that loaders and tractors
received by other operators  regulated by OSHA have told him
that when  they  receive this equipment they take the backup      ^
alarms off   "because it' a a  nuissance around the working place
(Tr.   20).     For  demonstration purposes,  Mr.  Brown played ad approved on June 4
